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In this second issue of the
McGraw Wentworth Benefit
Advisor for 2005, we explore
the recent changes made to
USERRA (the Uniformed Ser-
vices Employment and Reem-
ployment Rights Act) by The
Veterans Benefits Improve-
ment Act of 2004.  The
changes include an extended
health coverage continuation
period and new notice re-
quirements.  This Advisor ex-
plains these two new require-
ments in detail.

We welcome your comments
and suggestions regarding
this issue of our technical
bulletin. For more informa-
tion on this  Benefit Advisor,
please contact your Account
Manager or visit the McGraw
Wentworth web site at
www.mcgrawwentworth.com.

“Special Alert: Veterans Benefits
Improvement Act Changes to USERRA”
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On December 10, 2004, President Bush
signed into law the Veterans Benefits
Improvement Act of 2004.  This act made
two benefit-related changes to USERRA.

USERRA prohibits discrimination in re-
employment, retention, or any other
employment based benefit for employ-
ees in the United
States military.
USERRA also pro-
tects employment
privileges and
benefits for em-
ployees called to
“active duty in
the uniform ser-
vices.”  When an
employee com-
pletes active duty
and returns within the applicable
timeframe, the employer must offer the
employee his or her previous position
and reinstate all employee benefits as
if the employee had never left.  The Vet-
erans Benefits Improvement Act of 2004
instituted the following two changes
under USERRA:

The health plan benefit continua-
tion period now extends to 24
months.

Employers must now notify
employees of their rights and
obligations.

The extension of the benefit period is
effective for leaves beginning on or
after December 10, 2004.  The notifi-
cation requirements must be adopted
by March 10, 2005.

Benefit Continuation Period

The Veterans Benefits Improvement Act
extends the maximum continuation
period for group health plan benefits
from 18 to 24 months.  Many employ-
ers are not even aware that USERRA
includes health plan continuation re-
quirements.  This lack of awareness

stems from the
fact that until
now the Depart-
ment of Defense,
not the employer,
has been respon-
sible for notify-
ing military per-
sonnel called to
active duty of
their continua-

tion rights.

Most military personnel elect COBRA
to continue group health plan cover-
age, if necessary, because the require-
ments of USERRA mirrored COBRA in
many ways.  However, COBRA and
USERRA continuation rights are not
identical.  The following is a summary
of the USERRA benefit continuation
requirements:

If the military leave is 30 days or
less, the employer must continue
current health benefits.  During
this 30 day timeframe, the
employee can be required to pay
the same contribution as any
other active employee in the
same coverage class.
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Employers are compelled  to
treat USERRA leaves in a
similar manner as they treat
other employees on a leave of
absence.

USERRA health plan continua-
tion rights are available only
to employees and dependents
covered by the plan when the
employee is called to active
service.  USERRA does not
define who can be considered a
dependent.
It is
generally
believed
that
employers
can defer
to their
health plan
definition
of dependent for USERRA
purposes.  Moreover, depen-
dent election rights are tied to
the employee.  A dependent
cannot elect USERRA continua-
tion if the employee does not
elect it.

USERRA does not dictate
timeframes for an individual to
elect this continuation
coverage.  The regulations
merely state an administrator
should develop a reasonable
procedure and a process for
employees to follow if they
wish to elect USERRA continua-
tion coverage.

If an employee’s health
coverage would end because of
military service, USERRA
requires the employer to offer
health plan continuation
coverage.  The employer can
offer 24 months of continua-
tion under the health plan.
Coverage only needs to be
extended until the employee
loses reemployment rights
after active duty if the
employee does not return to
work.  In addition, an em-

ployer can cancel USERRA
continuation coverage if the
employee fails to pay the
required premium.  USERRA
does not specify when a
payment can be considered
late, but it does allow an
administrator to develop
reasonable procedures to
administer the continuation
coverage.  The employer can
charge up to 102% of the full

premium for
coverage.

While USERRA
coverage now
has a longer
initial benefit
period than
COBRA, COBRA
offers greater

protections in other areas.  You need
to make sure your employees un-
derstand the key differences between
USERRA and COBRA continuation re-
quirements.

Comparison of COBRA and
USERRA Continuation Rights

The new 24 month-benefit period
may make USERRA continuation re-
quirements more attractive to some
of your employees.  However, when
employees are called to active duty
and expect to be deployed for any
length of time, they will have sev-
eral coverage options to consider
and relatively little time to evalu-
ate their options.  Employees may:

Elect coverage under the
military health plan, Tricare
(formerly called Champus).

Continue their group health
plan coverage through USERRA
continuation (if applicable).

Continue their group health
plan coverage through COBRA
continuation (if applicable).

COBRA continuation and USERRA
continuation requirements are not
identical.  The key differences are
as shown in the table on page 3.

In many cases, employers may have
to offer both USERRA and COBRA con-
tinuation rights to employees called
to active service.  Most employers
understand their COBRA notification
requirements.  The second change
to USERRA involves the employer’s
notification obligations.

Employer Notification
Requirements

The new act requires employers to
notify employees of their USERRA
rights and obligations.  To meet this
requirement, employers can simply
post a notice in the same areas they
generally post other required no-
tices, such as the FMLA rights no-
tice.  The Department of Labor must
provide a sample notice for employ-
ers to use for this purpose by March
10, 2005.

The new act states employers must
notify each affected employee indi-
vidually of his or her USERRA rights,
yet the act also states employers can
satisfy this requirement by posting
a general notice.  If employers
choose to notify each employee
called to active service individually,
they may want to provide the
USERRA continuation rights infor-
mation along with a COBRA notice
to ensure the employee is aware of
both options.

Conclusion

The changes to USERRA are not sub-
stantial, but they will affect your
organization.  The extended cover-
age period applies to all USERRA con-
tinuation elections made on or af-
ter December 10, 2004.
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The notification provisions are ef-
fective March 10, 2005.  The De-
partment of Labor is required to
provide the sample notice posting
before that date.  The Act does not
specify the contents of the notice.
We  expect the sample notice will
provide more detail.

You may choose to notify your em-
ployees of their USERRA rights and
obligations when they are called to
active duty.  Often, however, em-
ployees called to active duty re-
ceive very little notice before they
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are deployed.  For this reason you
may want to draft a USERRA notifi-
cation now, so that it is readily
available.  In addition, your orga-
nization will want to draft an elec-
tion form that clearly indicates if
an individual is electing USERRA or
COBRA when called to active duty.

If you have any questions regard-
ing the new USERRA requirements,
please contact your McGraw
Wentworth Account Manager. MW
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McGraw Wentworth
3250 West Big Beaver Road, Suite 500

Troy, MI  48084
Telephone: 248-822-8000  Fax: 248-822-4131

www.mcgrawwentworth.com

Our technical bulletins are written and produced by McGraw Wentworth staff and are intended to
inform our clients and friends on general information relating to employee benefit plans.  They are
not intended to provide either legal or tax advice.  Before implementing any welfare or pension
benefit program, employers are urged to consult with their benefits advisor and/or legal counsel
for advice that is appropriate to their specific circumstances.
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