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In This Issue

In this seventh McGraw
Wentworth Special Alert for
2008, we will summarize two
recent pieces of guidance is-
sued by the government. The
first piece of guidance applies
to Medicare Part D notices.
The government has released
new model notice language for
Medicare Part D.

The second piece of guidance
is the Heroes Earnings Assis-
tance and Relief Tax Act or
HEART. The majority of the
provisions in HEART address
pension and retirement plans.
The Act contains one provision
that impacts Section 125
Medical Flexible Spending Ac-
counts.

We welcome your comments
and suggestions regarding this
issue of our Special Alert. For
more information on this ar-
ticle, please contact your Ac-
count Manager or visit the
McGraw Wentworth website at
www.mcgrawwentworth.com.
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“Two New Initiatives Impacting Employers”

Recently the government released two
new pieces of guidance that will affect
employers and their benefit plans. The
first deals with changes to the Medi-
care Part D notices. The other focuses
on legislation
impacting em-
ployees called
to active duty in
the armed ser-
vices. Employ-
ers will need to
address the vari-
ous require-
ments in these
regulations.

Medicare Part D Notices

In June 2008, the government released
new model language for Medicare
Part D disclosure notices. The govern-
ment requires all health plans to notify
Medicare beneficiaries whether the sta-
tus of their prescription drug coverage
is creditable or non-creditable. Em-
ployers must determine the creditable
coverage status of their plan at least
once per year. If an organization makes
a change to their prescription drug cov-
erage, then the coverage must be re-
viewed to determine if that change im-
pacts its creditable status.

The new guidance does not change the
notice distribution requirements or any
of the methods for determining credit-
able coverage status. The new guid-
ance simply updates the model notice
language, which can be found at http:/
/www.cms.hhs.gov/CreditableCoverage
/09_CCafterJunel5.asp. (Additional

details on the employer requirements

themselves can be found at http://
www.mcwent.com/Special_Alert/
2007/Special_Alert_Issue_4.pdf).

Updated model language for a cred-
itable coverage
notice, a non-
creditable cover-
age notice, and a
personalized no-
tice can be found
at the CMS web-
site. In addition,
Spanish language
versions of the
various notices
are also located at this site. The lan-
guage changes are not substantial,
but were made to clarify the notices.
Your organization should compare
the new model language to your cur-
rent notice and make any needed
changes.

HEART Act

In mid-June, President Bush signed
into the law the Heroes Earnings As-
sistance and Relief Tax Act, or the
HEART Act. The goal of this legisla-
tion is to provide benefit protection
to members of the United States
armed forces who are called to ac-
tive duty. These protections extend
beyond the job and health benefit
protections already provided by
USERRA. For more information on
USERRA, please see our Benefit Advi-
sor at http://www.mcwent.com/
Benefit_Advisor/2005/BA_Issue2
.pdf.

Continued on Page 2




Volume Four, Issue Seven August 2008, Page 2

The majority of the HEART Act ap-
plies to pension benefits and in-
cludes the following provisions:

e If employers pay differential
pay to employees called up to
active duty, the employer must
take that pay
into account
when calculat-
ing pension
benefits.

e If an employee
ordered to
active duty
requests a
distribution
from a defined contribution
plan, that distribution will not
be subject to the 10% early
withdrawal penalty. (This
applies to any individuals
ordered to active duty for at
least 6 months on or after
December 31, 2007.)

* Any military death benefit
received by the survivor of a
deceased service member can
be rolled over, tax-free, into
the survivor’'s Roth IRA or into
an educational account.

e There are simplified rules
governing distributions when
individuals are called to active
military service.

e The Act closes some holes in
USERRA. USERRA offers job
protections to employees
serving in the military, but it
does not address what happens
if that employee is killed while

on active duty. The HEART Act
mandates that employers
provide survivors of the service
member with the same pension
benefits that would have been
provided had the employee
returned and died while actively
at work.

One provision of
the HEART Act
applies specifi-
cally to flexible
spending ac-
counts. Employ-
ers can amend
their Section 125
plans to allow military reservists who
spend at least 6 months on active duty
to take any funds remaining in their
spending accounts as a taxable dis-
tribution. In this way, they will not
lose any monies that they were un-
able to use by the end of plan year.

The Act does not require employers
to amend their plans, but that will
make sense to many employers, es-
pecially those who have had employ-
ees called to active duty. When re-
servists are called to active duty, their
lives and plans for the year are com-
pletely disrupted. For example, per-
haps the employee planned on hav-
ing LASIK vision surgery during the
year, and set aside several thousand
dollars to pay for it. But if the indi-
vidual is called to active duty, this
can disrupt the ability to schedule
surgery. Under the rules of Section
125, if the individual is not able to
use the funds during the plan year

(and the grace period, as appli-
cable), then the funds are forfeited
(the “use it or lose it” rule). How-
ever, if the employer amends the
plan, then the balance of the spend-
ing accounts can be refunded at the
end of the plan year. The funds are
taxable, but at least they are not
forfeited.

Concluding Thoughts

Organizations need to address this
latest guidance. The cosmetic
changes made to the Medicare
Part D disclosure notice language
are few and fairly easy to integrate.
It makes sense to review your cred-
itable coverage notices now and
compare them to the most recent
model notice language. You will
likely need to make minor changes,
but nothing too substantial.

The HEART Act provisions require
more attention. Your organization
should contact your retirement plan
consultant to address the changes
that need to be made to your re-
tirement plans. If you decide to
amend your Section 125 plan to
allow for the distribution of spend-
ing account funds to reservists
called to active duty, please notify
your spending account administra-
tor. They are likely to have recom-
mended language for this amend-
ment.

If your organization has any ques-
tions regarding this guidance,
please contact your McGraw
Wentworth Account Manager. MW
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